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Preface

This Risk Management Guide is specifically
for Non -Profit Organizations/Associations.

This comprehensive risk management manual was prepa red to provide you
with a basic understanding of insurance coverage, | egal concepts, and risk
control methods. Its goal is to help you identify p  otential sources of risk, assist
with formulating strategies to minimize negative ou tcomes, and provide
alternative risk management techniques that will he Ip mitigate and reduce

the likelihood of an adverse event.

Although most non -profit organizations perceive their risk of lawsui  ts and
potential liabilities to be remote, the reality is  in todayOs litigious environment
no organization can fully escape the possibility th at a lawsuit could be
brought against them. Lawyers are not only becoming more aggressive in
their demands for compensa tion, but are seeking even larger and more
extensive settlements. Make no mistake, lawsuits can be very costly.

Many of the accidents, injuries, and property damag e claims incurred by non-
profit organizations are preventable. The importanc e of having safety
training, risk management procedures, insurance, an d appropriate
maintenance procedures cannot be emphasized e nough. We would ask you
to review and use this manual to better protect you r organization by
implementing the various risk management techniques  suggested to
safeguard your employees, volunteers, customers, gu ests, and facilities.

As an Insurance Brokerage and Risk Management Consulting Firm, LMS
PROLINK Ltd. encourages those persons that have que stions, comments,
and/or suggestions about your insurance policies an d risk exposures to visit
our website at www.LMS.ca or contact us at 1-800-663-6828.

Important Notice:

This guide is advisory in nature. It is offered as a resource in developing or maintaining a risk
management program. The guide is necessarily genera | in content and intended to give an overview of
risk management process. It should not be relied on  as legal advice or a definitive statement of lawi n a
jurisdiction. For such advice, readers should consu It their own legal counsel. No liability is assumed  for
information contained within this document.



What is Risk?

Risk can be defined as Othe threat or probability t hat an action or event will adversely or beneficial Iy
affect an organizationOs ability to achieve its goals or objectivesO. Even if we're not familiar with the
formal definition, most of us have a general unders tanding of what risk is all about. From the moment
we get up in the morning, drive or take public tran  sportation to run errands or go to work until we
arrive back home (and perhaps even afterwards), we are exposed to risks of different degrees.

Function & Purpose of Risk

The risk environment in which many non-profit organ izations operate, particularly those offering
services or which can involve public participation  is subject to rapid change. The wrong decision
today may lead to considerable damages tomorrow. LM S PROLINK Ltd has prepared this risk
manageme nt manual to provide guidance to non- profit organizations to assist them in understandin g
and identifying potential exposures. The manual foc uses on procedures and practices which, when
followed prudently, should assist non - profit organizations in creating a detailed progr am that will
help mitigate and reduce their exposure.

What is Risk Management?

Risk management is the process of identifying, meas uring, and treating property exposures, liability,
income, and personnel exposures to loss. The ultima te goal of risk management is the preservation
of the physical and human assets of the organizatio n for the successful continuation of its operations .
Since the general objective of most non -profit organizations is the efficient delivery of  services to
people, it follows that the objective of risk manag ement is to maintain smooth operations and peace
of mind in the face of risk, as well as an environm ent which promotes safe and enjoyable services. It
should be the policy of any organization to preserv e its assets while protecting the physical well -
being of employees, volunteers or the general publi ¢ who are either utilizing the services offered by
the organization or who are participating in activi ties provided by it, both on and off premises.
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Management Ay B g o
Process

The Risk management process provides a clear

and structured approach for recognizing and ‘M.-
confronting the variety of threats an organization =
may face. 4

The basic steps of the risk management process

are identified below, and will be examined in

detail to assist you in understanding what to look

for and what is involved. -

Step 1 - Identifying potential
exposures to loss

Step 2 b Evaluate the risk

Step 3 B Examine the various options s |
Step 4 B Decide which options to use

Step 5 B Implement the chosen option

Step 6 B Monitor results




STEP 1: Identifying potential exposure s to loss

Every activity of an organization poses a risk. Bef ore an organization can control its risks and decid e what
to do, it must first identify the risks that exist. Although some risks are generic and inherent to ma ny
organizations, for example the po ssibility of a visitor slipping on a wet floor, oth ers can be unique to an
organization depending on the types of services pro vided or events that are held. It is essential to d o a lot
of brainstorming with staff, volunteers, member, an d participants who a re familiar with the various
operations or services to help you focus on potenti al risk areas. (See Appendix 3)

The organization can also look to other sources to assist them with identifying risk: consulting with  a risk
manager, reviewing past losses or incidents that ha ve occurred, reviewing complaints and/or suggestion s
from clients or affiliated organizations.

STEP 2: Evaluate the risk
Before we go any further, it is important to unders tand two important insurance terms as they relate t o this
step: OfrequencyO and OseverityO.

Many organizationsO directors and their staff simpl y find the whole issue of insurance confusing and
frustrating. The terminology associated with the va riety of insurance products available and the terms
used by professionals in t he insurance world, simply overwhelm many of us. A clearer understanding of
these two terms will assist you in understanding th e extent and possible effect risk can have on your
organization.

The term OfrequencyO simply means the likelihood of the injury, damage or loss or possible number of
incidents that could result in injury, damage or lo  ss. The term OseverityO on the other hand, indicat es the
seriousness or extent of injury, damage or loss tha t could occur as a result of an incident or potenti al
incid ent.



Together these two principles can assist in evaluat ing the potential risk an organization could face. Using a
frequency grading scale of 1 to 10, with 1 being lo w and 10 high, and doing the same with severity, we can
determine how each com pares in relation to the other.

Once you have graded risk for severity and frequenc vy on a scale of 1 to 10, you can use the following
method to determine how each compares. This is done by adding the two numbers together and
calculating its percentage out of 100. We have included the following example to a ssist you with the
process.

Example: Theft of money from a cash box at an outdo or event. Frequency: Less than once each year. You
might give it a grade of 2 for low frequency, as it is an isolated event. Severity: The severity might depend
on how much money is in the cash box. Large amount s of money could go missing; therefore you might
give it a grade of 7 for severity.

Using this example we came up with a frequency grad e of 2/10 and a severity grade of 7 /10. Add them
together which give us a total of 9/20. If we conve rt this into a percentage we arrive at 45% (dividin g the
top number by the lower number multiplied by 100). If you do this for each of the risks you have ident ified
in Step 1, you can easily identify which risks are most likely to lead to a ¢ laim or incident or which risks
require the most attention by your organization. We  will discuss this further in OStep 3: Examine Opti onsO.

STEP 3: Examine the various options to use

You have now identifi ed the various types of risk your organization migh t experience based upon our
frequency and severity analysis. The next step ist o figure out how you might control such risks by us ing a
high/low frequency severity chart:

¥ High Frequency/ High Severity B Avoidance (Eliminate) or Deduction.

Your best option is avoidance. You must take steps to re duce either the severity or the frequency of the
risk happening.

¥ High Severity/ Low Frequency B Insurance

Your best option is insurance, the severity is prob ably so high that your organization could not retai n such
damages however slim the chance of it happening. The severity give s you good reason to protect yourself
from such risk.

¥ Low Severity/High Frequency = BReduction

This scenario gives you the option of reduction, thus ma king sure that if an incident occurs your
organization has the means to cover any loses. Take steps to reduce either the severity or the frequenc vy of
the incident happening.

¥ Low Severity/Low Frequency D Retention

With this option you would probably want to retain  the risk. The likelihood that an incident could ha ppen
is low. Even if an incident did occur, the impact o n your organization would be minimal and would not  put
it in a worse position.



STEP 4: Decide which optionsto  use
We will now provide an overview of the 4 major risk management techniques to assist you in setting up
your own program.

Avoidance - The best thing you can do is eliminate the risk completely. Fix what you can fix. This could
mean removing trip hazards on the floor in the corridor, disposing of dangero us items, or changing the
way your group operates so a potential risk is avoi ded altogether.

Reduce the Risk - Reduce the risk to acceptable levels through effo rts to change the environment or
change human behavior.

Transfer the Risk B Risks may be transferred to another party by mea ns of a contract, such as insurance

Retain the Risk D Accept the risk as is. Some risk is inherent in activities of your operation. Your
organization can accept or retain all or a portion of the financial consequences of a risk by absorbin g them
into you operation and budget. OSelf InsuringO a r isk can be deciding not to purchase an insurance po licy
for a specific exposure. Opting for higher deducti  bles if you decide to obtain insurance is another f orm of
retention that is utilized frequently.

After reviewing all the possible options and lookin g at your risks, decide which of the possible risk
management techniques best strikes a balance betwee n effectiveness and affordability.

STEP 5: Implement the chosen option

It is essential to create a risk management plan. | n it you are going to address in real and practical terms
which options you feel will work for your organizat ion, and the desired outcomes that you believe will  be
realized. It would be prudent to set up a risk managem ent committee that can assist in formulating the
desired plan. An important part of the plan is to e nsure that there is agreement and acceptance from s enior
management, staff, customers, volunteers and oth er stakeholders. This may involve a campaign thati snOt
as much about training as it is letting them know ¢ hanges are going to happen.

Ensure all Staff and others involved are trained an d informed about the plan. They will need to unders tand
the policies b eing set forth and the procedures that will need to  be followed to ensure the plan will

succeed and provide the desired result. It is imper ative they understand they have a broader role top lay
and should be sensitive to the fact that everyone s uffers the consequences of the increased cost of risk
should the policies and procedures not be followed.



STEP 6: Monitor the results

For a plan to succeed it is important to monitor an d evaluate the results to ensure it is working. Keep
accurate records of how the plan is progressing and the results that have been realized. At least once a
year, you should look at whether your risks have ch anges and whether modifications to the plan are
required. Updates on accidents, claims frequency, a nd cost should be evaluated at this time to ensure the
risk management program continues to be relevant, c omprehensive, and effective.

OFinancial® RISK

OPeopleO

Approaches

Approaches CONTROL

Creating a Risk Management Plan is a critical step for any organ ization. Regardless of the type of risk,
you will be able to use this manual to help identify, evaluate, examine risk, and imple  ment various

processes and procedures .



These will assist in reducing the likelihood of loss occurring and pres  erving your organizationOs ability to
perform its mission. A well rounded Risk Management Plan can provide other benefits to your organizati on
as well, including:

¥ Saving resources: time, assets, income, property, and people are all valuable resources that can be
saved if fewer claims occur.

¥ Protecting the reputation and public image of the organization.

¥ Preventing or reducing the legal liability and in  creasing the stability of the operations
¥ Protecting the environment.

¥ Enhancing the organizationOs ability to prepare f or various circumstances

¥ Reducing liabilities

¥ Assist in clearly defining insurance needs.

On a final note, Risk Management is a pragmatic pro cess
which can deliver positive results for any organiza tion.

It cannot just be designed and then put on the shel f, itis
a way of thinking, a way of life that must be embra ced

by the whole organization. It is an on-going proces s
which needs to evolve and adapt to the changing nee ds
of the organization.

With commitment it will work to preserve your
organizationOs ability to perform its mission, acco mplish
its goals, and reduce the risks it may encounter.
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What is Commercial General Liability

(CGL) coverage, and why do you need it?

In a nutshell, Commercial General Liability insuran ce, or CGL, is coverage that will protect your
association in the event that you are sued for inju ry or property damage to a third party.

Without a CGL policy, you are leaving the directors  and the association vulnerable to lawsuits that co uld
have a devastating impact. It is, unfortunately, a necessary cost of doing business because the likeli hood of
being sued is more common than you might think. It is for this reason that Commercial General Liabilit y
insurance is one of the most popular business insur ance products sought after by associations.

What is covered?

There are four main types of coverage included int he standard Commercial General Liability (CGL)

policy: Bodily Injury and Property Damage Liability , Personal Injury Liability, Medical Payments, and
TenantsO Legal Liability (for those that rent or le ase their workspace.) WeOll look at these one-by-on e with
what will hopefully be an easy-to-understand explan ation.

A. Bodily Injury and Property Damage Liability

Basically, if your association, your employees or v olunteers, or any premises you occupy or operations
you provide causes physical injury to someone like a client or visitor, or damages their property or
belongings, you could be held legally responsible. If held legally responsible you may be required to
pay. In cases like these, your coverage will pay fo rthe compensatory damages.

Compensatory damages are damages meant to compensat e. The purpose is to put things back the way
they were (financially) prior to the injury or dama ge.

What is not included?

A few of the most common things not covered under t he Bodily Injury and Property Damage Liability
portion of your CGL policy include: punitive damage s (where youOre ordered to pay money as a form of
punishment); intentional injuries or damage (to a p erson or their property); injuries or damage fromt he
use of your commercial automobile; injuries to empl oyees or damage to their property; and damage to
property you own, rent or occupy.
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B. Personal Injury Liability

The phrase Opersonal injuryO is confusing because n the insurance world it means one thing, and
everywhere else it often means something all-togeth er different. While most people associate Opersonal
injury® with physical injury this is not the case w ith a CGL policy where it actually means damage of a
personOs character, reputation and position in the community as a result of libel (in print) or slande r
(verbal defamation.) Remember, a liability policy i s to protect you if youOre accused of libel or slan der, not
the other way around.

What is not included?

Typical situations not covered include statements k nown to be untrue when said, as well as damage
caused by offenses that are illegal or go against o rdinances or by-laws.

C. Medical Payments

This part of your CGL policy is interesting, as its purpose is to provide coverage that pays someoneOs

minor medical expenses from an accident that happen s at your associationOs premises or as a result ofyour
associationOs operationsNeven though you may never be held legally liable for the accident. In fact, i tOs
often used as a way to avoid a costly lawsuit.

What is not included?

This coverage typically excludes everyone who is al  so OexcludedO from coverage under OBodily Injury &
Property DamageO, as well as casual workers and ten ants who injure themselves in their own unit.

D. TenantsO Legal Liability (for those who rent or lease their workspace)

If you rent the space where youOve set up shop and are held legally responsible for causing a fire,
explosion, smoke damage, or other damage caused by fire protection (like sprinklers going off) thenth s
coverage will pay the compensatory damages (remembe r, the intent of compensatory damages is to put
things back the way they were.) This applies only t o0 damages of the rented premises.

What is not included?

Obviously, intentionally trying to destroy property is not covered.

12



Other exclusions on a basic CGL policy:

Every CGL policy for an association or non-profit o rganization has risks, events or OoccurrencesO that are
not covered. ThatOs not to say that coverage is not available, just that the following are highly spec ialized
risks that require more coverage than a standard CG L policy offers:

¥ Injury or property damage resulting from pollution caused by your companyOs operations,
activities, employees or products.

Injury or property damage resulting from the use of  nuclear material

Injury or property damage resulting from war

Professional liability (often referred to Error and ~ Omissions insurance)

The misuse, destruction, or distribution of data

Acts of terrorism

Injury or property damage resulting from fungi

Injury or property damage resulting from Asbestos.

K K K KKK K

Other Coverage Available:

Non-Owned Automobile Coverage
If an insured non-profit organization rents a vehic le and allows a volunteer to drive such, the volunt eer
would be covered the same as the insured.

Non-Owned Automobile Insurance provides coverage fo r third party liability arising out of the use of
vehicles not owned or leased by the Named Insured ( non-profit group). Coverage is in excess of primar vy
insurance in place by the owner of the vehicle

What is covered?
The liability imposed by law upon the insured (non-  profit organization) for:

¥ loss or damage arising from the use or operation of any automobile not owned in whole or in part
by, or licensed in the name of the insured

¥ loss or damage must result from bodily injury to or  death of any person

¥ |oss or damage may also be to property of others no tin the care, custody, or control of the insured

Who is covered?

1. The insured (non-profit organization)

2. Additional insured

3. Every partner, officer, or employee is covered i f he drives "non-owned"

automobile in the business of the employer (non-pro fit group) stated in the policy.

13



These persons are not covered if the automobile is owned, or licensed by:
(a) Insured

(b) The person driving

Coverage for the insured and additional insureds ap plies to any automobile hired or leased by the insu red
except in the instance where the insured is an indi vidual and is personally driving the automobile.

It is not intended that Non-Owned Automobile insura nce be used as primary coverage for long term
leased vehicles. (This must be insured by its own a utomobile policy)

Which Automobiles are Covered?
Coverage applies with respect to automobiles not 0 wned by the insured. Such automobiles may be:

i) those owned by employees
il) automobiles rented or leased by the insured

iii) automobiles operated under contract for thei nsured

Risk Management by Insured

When Non-Owned Automobile liability coverage is pro  vided for the use of an employeeOs personally
owned car in the business of the insured, it should be made clear the employee meets minimum standards
The employee should carry a minimum $1,000,000 Comb ined Single Limit of Liability.

Your non-profit organization should establish manag ement procedures to require employees who drive
personally owned autos in the business to provide e vidence that their personal limits are adequate. Ev en if
the employee carries personal auto liability insura nce, coverage might be voided, specifically endorse d
or even cancelled. A copy of a certificate of insur ance would provide proper evidence of coverage. If an
employee were found to have no personal auto liabil ity coverage in force then the Non-Owned

Automobile coverage immediately becomes primary in the event of a claim. Conversely, when low

liability limits are carried by the employee, thei  nsured is exposed to a claim much sooner than they would
be otherwise. This could prove to be very costly in  the event of serious injuries.

14
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Overview of Director and Officers

Insurance Policy

A D&O insurance policy is based around the Olnsurin g ClauseO which states what
and who is covered. The insuring clause describes:

Content Technical Term
Who is covered Insured Persons
|
For what Loss/Financial Loss
|
Being caused by A Claim
|
First made during the Period of Cover (Policy Period)
|
Alleging a Wrongful Act

Who is covered?

The Insurance policy covers Olnsured PersonsO which in the case of D&O insurance, is obviously the
directors and officers. The definition also include s:

I any past, present, or future duly elected or appoin ted director or officer of the Corporation;
I any past, present, or future employees;

I the lawful spouse or partner of the directors and o fficers;

I the estate heirs and legal representatives in the e vent of death, incapacity, or bankruptcy

What is a Claim?

The term OClaimO is defined in the policy document. D&O policies are written on a Oclaims madeO
basis. This means that a pre-determined event, a claim, mu st be made against the director and/or officer,
and reported to the Insurer in the correct fashion, to trigger the obligations of the insurance contra ct.

It is usually irrelevant when the event occurred wh ich brought about the claim; the important event is
when the claim is made against the Insured Persons.

15



The Policy will include a definition of a claim. A claim is generally described as:

I awritten or oral demand for compensatory damages 0 r non-monetary relief;

I acivil proceeding commenced by the service of a no tice of action, statement of claim,
or similar proceeding;

I aformal administrative or regulatory proceeding co mmenced by the filing of a notice of hearing or
formal investigative order or similar document agai  nst any insured for a
wrongful act;

I acriminal proceeding commenced by the laying of an  information or similar proceeding against an
insured person for a wrongful act.

What is covered?
Financial Loss

I Coverage is commonly provided for claims made inre  spect to losses (financial losses)

arising from:

I Any amount which the directors and officers are leg ally obligated to pay by reason of any wrongful
act; or

I Damages, judgments, or settlements that any directo r or officer becomes legally obligated to pay;
or

I Sums which the directors and officers are legally | iable to pay by way of compensatory damages
for any wrongful act.

I Loss includes insurable punitive or exemplary damag es first rendered by a court in Canada. Taxes
are also not excluded.

The term Owrongful actO will be defined within the policy and is generally defined as

I any actual or alleged error, misstatement, misleadi ng statement, libel, slander or defamation act,
omission, neglect, breach of trust, breach of duty, or breach of authority.

What is not covered?

As well as reviewing what the policy does cover, it is equally, if not more important, for directors t
understand the exclusions set out in the policy.

When reviewing a policy, directors will come across  certain exclusions which are usually considered
reasonable for two reasons.

I coverage may be granted under other insurance polic ies;
I such exclusions may deny coverage that, if granted, would be deemed to be against public
interest.



General Policy Exclusions:

Known claims or
circumstances:

Coverage normally excluded for any loss arising fro m or attributed to
earlier claims or circumstances notified to a prior  policy, or known to the
directors and officers before the period of insuran ce. This is reasonable
as coverage should be provided by the previous poli  cy.

Bodily Injury:

Claims (with the exemption of Employments claims) a re generally
excluded as coverage is provided under a Commercial ~ General Liability

policy.

Fraudulent, dishonest or
illegal acts:

Coverage normally excluded for claims arising from  or attributable to

the committing of any dishonest or fraudulent act o r omission or any
personal profit or advantage gained by any of the d irectors and officers
to which they are not legally entitled. The policy  however, will provide
defense costs for such allegations up and until the point of, or an omission
of, or a proven of guilt.

Brought by an Insured:

D&O policies contain this exclusion barring coverage  for claims brought
by one policy holder against another party insured  under the same
policy. The exclusion is designed to eliminate claims arising
from in-fighting between the corporation and its di  rectors and officers.

The policy has the following exceptions to this exc lusion:

¥ any claim made derivatively provided it is brough t without solicitation,
assistance, participation, or intervention of any i nsured;

¥ any claim for an employment practices wrongful ac t;

¥ any claim for a fiduciary wrongful act;

¥ any claim brought by a liquidator, receiver, ort rustee in bankruptcy;
¥ a claim brought by an insured for contribution or  indemnity which is
part of and results directly for a claim not otherw ise excluded by the
policy;

¥ a claim brought by a former director or officer w ho has not served for
at least 4 years preceding the date of the claim an d is brought without
solicitation, assistance, participation or interven tion of any insured who is
or was serving as a director or officer within such 4 year period.

17



Initial Public Offering of Claims arising out of or attributed to any initial  public offering of
Securities:  securities of the Corporation. Some Insurers may be willing to extend
coverage to these situations with additional charge s and terms.

Fiduciary Liability: Policies generally have an exclusion for any claims associated with the
companyOs involvement with the administration and m onitoring of
employee and benefit and pension plans. Coverage ca n be provided by
various insurers.

Pollution: ~ Coverage normally excluded for claims arising from  or attributed to
pollution. The provision of the policy however, wi Il provide defense of
$1,000,000 for defense of these claims in Canada if the Corporation is not
permitted to indemnify them. No coverage is afforded to the Corp oration.

18



D&O Claim Categories

1tOs a myth that the only threat you face is from shareholder suits. 82 percent of legal action is und ertaken
by employees, competitors, customers and clients, ¢ ontractors, previous owners, government agencies
and regulatory bodies.

Typical claim categories can include:

Em ployment Related Claims

OEmployment practicesO claims are on the rise. Such claims include allegations of discrimination, wron  gful
termination, and sexual harassment. In Canada, unli ke the United States of America, we have yet to see the
same sky-rocketing frequency in the severity of the se claims. We have nevertheless observed an increas e
in claims brought by former employees against direc  tors and officers for misrepresentation at the time  of
hiring and for inducing the corporation to breacht he employment contract.

Inducing Breach of Contract

Normally, only the corporation can be sued in wrong ful dismissal suits because the employment contract

is between the employee and corporate entity. To ap ply pressure on the company to settle, however,

former employees will accuse directors and officers  of committing the tort of inducing the corporation  to
breach the employment contract. The employee will a llege that the executive created a case to justify the
dismissal. In most cases, this type of claim can be dismissed by way of summary judgment on the basis that
the executives where acting in their roles as board members and officers. However, the plaintiff usual ly
couples the inducing breach allegations with a vari ety of other allegations of defamation and

discrimination that keep the executives in the laws uit.

Misrepresentation

We are starting to see a greater number of employee claims against officers alleging that they
misrepresented the conditions of employment during  the hiring process. For example, sales
representatives allege that they were persuaded to leave former employment for that of another company
based on misrepresentations of officers that the co mpanyOs sales volume is greater than that of their
current employer (meaning the sales representative  could then make higher commissions or greater
bonuses). We have also seen officers alleged to hav e misrepresented the future development of the
company and the role of the candidate in the future

Creditor Claims for Misrepresentation/Insolvency

Additional trends that are being observed in the co ntext of insolvency or bankruptcies is that credito rs are
now suing directors and officers. Creditors (such a s banks or suppliers) are alleging that the directo rs and
officers of the insolvent company misrepresented th e financial health of the company which induced the
creditor to extend credit where it otherwise would  have not done so.
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Investor Misrepresentation

The plaintiff, an investor, entered into a business venture with a corporation that involved the purch ase of
condominium units. The Plaintiff alleged that two d irectors of the corporation made representations as to
the financial viability of the project and that the investment would produce enough revenue to pay for the
required financing. The project eventually failed a nd the bank sued all investors for non-payment of | oans.
The plaintiff then sued the directors and officers for damages as a result of the negligent

misrepresentations made regarding the viability of  the project.

Tortious or Civil Conspiracy

Another emerging area of expanding D&O liability is  arising out of commercial transactions such as
acquisitions or the exploitation of business opport unities. Plaintiffs allege that any breach by two o r more
executives of their common law or statutory duties constitutes a civil conspiracy to injure the plaint iff as
they were acting in concert.

Tortious Conspiracy is also appearing in wrongful d ismissal cases where the employee alleges that two or
more officers or directors conspired to fabricate a  case to terminate his employment rather than lay-o ff the
employee and pay him the required severance.

Breach of Fiduciary Duty

Clearly, by corporate statue, directors and officer s have a duty to act honestly and in the best inter est of
the company. This is their fiduciary duty. Prospect ive investors, purchasers and employees may allege
that the directors and officers breached their fidu ciary duty while governing the company. Such

allegations entail that the directors and officers acted in bad faith, dishonestly, or against the bes tinterest
of the company.

D&O Claims by Claimant

Other, 21%

Members(Non-
Profi t), 16%
Employees, 46%

Insured Vs. Insured, 1%

Government, 1%

& Customersand
& Suppliers/Contractors, Clients, 7%

6% E Competi tors, 1% Creditors, 1%
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Specific D&O Claim Examples

Nowadays, plaintiffs and their lawyers are indiffer ent to the fact that an organization is a profit se eking
entity or a Non-Profit Organization (NPO). The prol iferation of new laws and legal jurisdictions makes the
responsibilities of directors and officers more one rous. These can endanger the corporation's financi al
position and can also affect a director's or office r's personal assets. The following are examples of claims
that would trigger a Directors & Officers (D&O) lia  bility insurance policy to respond and insure the i nterest

of an organizationOs directors and officers:

Misallocation of Funds, Breach of Fiduciary Respons ibilities

A donor made a large contribution to a Non-Profit O rganization. The funds were to be used primarilyt o
aid impoverished children with educational needs. Instead, the non profit, through its executive dire ctor
and board of trustees, decided that they needed to expand the building and committed a portion of the
donation to the building fund. The donor filed suit , alleging misappropriation of funds. The damages
included return of the full contribution plus inter est. As some of the money was already spent, the N on-

Profitwas financially unable to return the entire d onation.

A settlement was negotiated between the donor and the Non-Profit Organizationin the amount of $825,000.

Conflict of Interest

A Non-Profit is sued alleging that a beneficiary of their NPOOs services Ojumped the queueO because a

representative of the beneficiary is a relative of a board member with the NPO.

The NPO successfully defended the fact that the bereficiary was not awarded any special treatment. The legal

costs incurred amounted to $17,500.
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Failure to Maintain Insurance

A third party steps foot on an AssociationOs proper ty and slips and falls on ice suffering a severe le g
fracture. The third party sues the Association, ho wever, the board has not acquired Commercial Genera |
Liability insurance in case of these unfortunate in stances. The board is then sued for their failure to attain

and/or maintain Commercial General Liability insura  nce.

The Court awarded damages in the amount of $48,000to the injured Plaintiff.

Abuse of Process, Breach of Duty

A member of a Professional Association has his memb ership revoked by the board of directors based on
allegations of unethical conduct. The terminated m ember sues the board of directors alleging that the y
targeted him because of personal disdain and thatt hey did not follow the associationOs by-laws in the

process of revoking his membership.

Legal counsel appointed by the Professional AssociationOs insurance company successfully defended thei
client and the Court decided that nodamageswere due to the Plaintiff. Legal costs incurred amounted to
$13,750.

Failure to Accredit or Certify

A member of a professional association sues the ass ociation alleging that it did not certify the indiv  idual in

a timely manner causing the member a missed opportu nity to attain a client contract.

An out-of-court settlement was negotiated between t he Professional AssociationOs insurance company anthe

plaintiff in the amount of $17,500.

Wrongful Termination, Breach of Employment Contract

A long-time employee is terminated by a Non-Profit  Organization in order to restructure and operate mo re
cost-efficiently. The employee sues the NPO board alleging wrongful termination and citing age

discrimination.
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After a very lengthy period, the Court settles in f avour of the Non-Profit Organization and no damages are
awarded to the Plaintiff. Approximately $210,000 in legal fees were incurred by the NPOOs insurance

company.

Discriminatory Hiring Practices

A Non-Profit Organization advertised an open positi on for a camp counselor at a camp for underprivileg ed
children. The organization received seven applicati ons. Of the seven applicants, one man was not chose n
to be interviewed. This applicant alleged he was no t interviewed because of his age, and he filed suit

against the NPO for age discrimination.

In order to avoid a loss of reputation in the gener al public that would arise over a long and drawn ou t court
process, the Non-Profit OrganizationOs legal counsénegotiated an out-of-court settlement in the amou nt of

$10,000 with the Plaintiff.

Workplace Harassment

ANon-Profit OrganizationOs receptionist sued the NP OOs governing board, alleging that the directors an d
officers were negligent for failing to supervise th e NPO office manager, who she claimed sexually

harassed her.

The Court agreed with the PlaintiffOs claim that tle board was negligent in their failure to address t he situation
in an effective and timely manner. A settlement of $580,000 was awarded to the Plaintiff. In addition to the

settlement, $63,000 in legal expenses were incurred by the insurance company.

Employment Related Infliction of Emotional Distress

An employee sues the board of directors alleging th  at undue stress and anxiety placed upon her by her

employers caused her mental anguish.

The Court dismisses the case citing a lack of evidence prepared by the Plaintiff. Up until that point ,

approximately $11,500 in legal fees were incurred b y the insurance company.

23



+
What is Employment Practices Liability

Insurance (EPLI)?

EPLI covers businesses against claims by workers al leging their legal rights as employees of the compa ny
have been violated. The number of lawsuits filed by employees against their employers has been rising.
While most suits are filed against large corporatio ns, no company is immune to such lawsuits.

EPLI provides protection against many kinds of empl oyee lawsuits, including claims of:

Sexual harassment

Discrimination

Wrongful termination

Breach of employment contract
Negligent evaluation

Failure to employ or promote

Wrongful discipline

Deprivation of career opportunity
Wrongful infliction of emotional distress

KK K KKK KK K

The cost of EPLI coverage depends on your type of b usiness, the number of employees you have, and
various risk factors such as whether your company h as been sued over employment practices in the past.
The policy will defend your company against actual or alleged claims and will pay the costs of defendi ng a
lawsuit in court and for judgments and settlements. Policies also typically do not pay for punitive da mages
or civil or criminal fines. Liabilities covered by  other insurance policies such as workers compensati on are
excluded from EPLI policies.

To prevent employee lawsuits, educate your managers and employees so that you minimize problems in
the first place:

Create effective hiring and screening programs to a  void discrimination in hiring.

Post corporate policies throughout the workplace an d place them in employee handbooks so policies are
clear to everyone.

Show employees what steps to take if they are the o bject of sexual harassment or discrimination by a
supervisor. Make sure supervisors know where the co mpany stands on what behaviors are not
permissible.

Document everything that occurs and the steps your company is taking to prevent and solve employee
disputes.
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Errors and Omissions/Professional Liability

This insurance coverage protects your non profit or ganization or association from the potentially

devastating costs of defending lawsuits brought by a third party (i.e., client or member) alleging an  error
or omission in the performance of a promised servic e. Professional Liability exposure emanates from
individuals of an organization or association pract icing their profession or providing a service on be  half of
it. If they do not perform up to the standards set by the non-profit/association, or to those standard s
perceived by their clients or members, they can be  sued and held responsible for causing financial los s. It
should be noted that a person deemed to be a profes sional may not determined solely by title, or licen  sing
requirements, but rather based on the act or servic es being performed by the individual on behalf of t he
non-profit organization / association.

Who needs this type of insurance?

Basically, a "professional" is anyone who provides specialized advice or services within their sphere  of
knowledge. This notion can be referred not only to  accountants, lawyers and doctors, but also to
consultants, designers, advertising agents, real es tate agents, tax agents, translators, private inves tigators,
architects, workers of the IT industry, etc. Lately , the courts have taken a broader view concerningw ho
can be identified as a professional. The list conti nues to expand and also includes trade associations , and
non profit organizations or associations providing  OspecializedO services.

Any individual, non profit organization, or associa tion that provides services to others (whether for a fee or
not) may need this coverage. To the extent your ser vices or advice can cause financial damage to your
customers, members, or other third parties, you hav e an exposure to lawsuits alleging that you did not

fulfill your responsibility, you erred either inten  tionally or un-intentionally, that you did not perf ormina
professional manner, or your performance was compro mised by a real or perceived conflict of interest.

The higher the economic stakes to your clients, cus tomers, or members, the greater your exposure to a
claim and potential loss. Furthermore, as the reach of your organization grows in terms of size and th e
extent of services provided, the greater your expos ure of being sued becomes.
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What exactly does a Professional Liability policy ¢ over?

Generally speaking, Professional Liability insuranc e protects from claims made by dissatisfied third

parties. Your organization or association could be exposed to negligence or breach of duty, libel and
slander, unintentionally infringing on others' inte  llectual property, such as trademarks, copyrights, loss of
documents or data belonging to your clients. Buying  Professional Liability Insurance means protecting

your organization / association against legal liabi lity for an act, error, omission, or professional n egligence
in regards to any of the above-mentioned issues.

Professional Liability Insurance operates on a "cla ims made basis.O This means that for a claim to be
accepted by an insurance company, the policy needs to be in force at the time the service in dispute w as
provided and when the notice of claim is presented to the insurance company. A distinguishing feature of
Professional Liability Insurance is that it is nece ssary to have policy coverage in force both at the time a
claim is made and when the alleged to be negligent service was provided. Often times, there is aleng thy
gap of time in between these events.

Some organizations or associations may stop buying Professional Liability cover once a contract is ove .
The major caveat of doing so is that they forfeit ¢ overage for any future lawsuits that could still ar ise from
past work completed. Even if you are an individual who plans to cancel your coverage when you retire, an
unhappy client that you do not know about could sti [l make a claim against you and you will be

unprepared to respond to the claim.

Make sure the full scope of your professionOs servi ces is adequately covered in your Professional Liab ility
policy. Note that in case you perform some activiti es which are not listed on your policy schedule, th ey are
most likely to be excluded from being covered.

The level of Professional Liability coverage requir ed varies with the particular activities undertaken by the
organization or association. Much will depend on th e circumstances of the particular situation.

Unfortunately there is no Oone size fits allO profe ssional liability insurance policy and no standard ~ wording.
Policies must be carefully written to cover the ris ks and exposures particular to your organization /
association. Make sure to ask your insurance broker about the main exclusions restricting the cover.

Always read the fine print and make it a rule to do uble check the terms and conditions of your policy to be
aware of what is covered and what is excluded.

If you do not have this coverage now, investigate t he cost and seriously consider purchasing the

protection. For some non-profit organizations / ass ociations, this may be the most important liability
protection you need to consider
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NONPROFIT ORGANIZATIONS THAT MAY REQUIRING
PROFESSIONAL LIABILITY

Professional and Trade Associations

Foundations

Theatre Groups, Museums, and Art Galleries

Homeless Shelters, Soup Kitchens and Food Pantries

Animal Shelters and Animal Rights Groups

Medical Advocacy and Education Groups

Environmental Groups

Board Development Organizations

Sports and Recreation Organizations

Historical Societies

Political, Labor, and Fraternal Organizations
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APPENDIX 1:
Other Statutes

OccupierOs Liability Act

Legislation sets out certain duties on occupiers of a property to take reasonable care of all visitors coming
onto the premises. The Act will define a visitor as someone lawfully on the premises, someone permi tted
to be there, or someone whose presence has become u nlawful but who is taking reasonable steps to leave

Occupiers are responsible for the condition of the  premises, for the activities on those premises and the
actions of third parties on the premises.

The liability of the Occupier to the visitor extend s to loss or damage of the visitorOs property broug ht on
the premises, although the Occupier would not be re  sponsible for loss or damage to the visitorOs prope rty
caused by third parties.

Liquor Act
Every Territory and Province in Canada has a differ ent Liquor Act, these set out who can sell alcohol,
powers of the controlling body, conditions alcohol  can be sold under and the sellerOs responsibilities .

Be aware that municipalities also have liquor by-la ws that your association should take note of.

Documentation and Record Keeping

A member must be designated to keep track of all do cumentation with respect to annual inspections,
project checklists, waivers, and incident reports, as well as any other information that might be nece ssary
for your association to use in the event of a claim .

This paperwork should be kept for a minimum of ten  years either by an association member, who is known
for good organization, or, if your association reta ins legal counsel they may be able to hold such pap ers
for you.

This is important because it is a type of physical evidence showing that your association took the
necessary steps to provide a duty of care to your p atrons.
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APPENDIX 2:

Insurance Coverage Checklist

I General liability coverage

(o]

O O 0O OO oo oo

Bodily injury/property damage
EmployerOs liability
Personal/advertising injury

Liquor liability

Worldwide territory

Tenants legal liability
Product/completed operations liability
Vacant land liability

Medical payments

Volunteer endorsement

! Property insurance coverage

(o]

O O O O

Real property including building, etc
Personal property/contents

Fine arts and collectibles

Additional locations

Exhibition and transit

! Business interruption and extra expense

! Crime

(0]
(0]

Burglary and robbery, in and out
Fiduciary liability/employee theft

Electrical and mechanical

o Computer equipment and software

Automobile

o Physical damage/drive other car

coverage

o Hired and non-owned auto liability

including buses

Umbrella an excess liability
Professional liability

o Errors and omissions/directors and

officers

Media Liability
Life, health, and disability
o Life/health insurance
o Critical illness
o Disability insurance
0o RRSP and pension plans

Special coverage

o Boats and motors
Party alcohol liability
Aviation insurance
Travel and medical assistance
International exposures
Convention/event cancellation

O O O 0O o
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APPENDIX 3:
Key Liability Exposure Checklist

I Alcohol related events

! Facility management

! Playgrounds

I Swimming Pools

! Bingo/casinos

! Sporting events

! Facility rentals

! Lease agreements

! Festivals/parades/performances
I Special events

! Trips/tours

! Lotteries/raffles/skill contests
I Courses/clinics/tradeshows

! Club operations

I ChildrenOs programs

! Food Handling



APPENDIX 4:
Sample Waiver

Assumption of risk and release of liability:

Release of Liability of claims and indemnity agreem ent:

1.

| waive any and all claims that | have or may h  ave in the future against the (Name of Non-Profit ~ Organization) and
their directors, officers, employees, volunteers,a  gents independent contractors, successors and assig ns (all of
whom are hereinafter collectively referredto ast  he ORELEASEESO) and to RELEASE the RELEASEES from a ny and
all liability from loss, damage, expense or injury including death that | may suffer or that my nexto  f kin may suffer as
a result of my participation in the (Name of Event [/Activity/Date/Location) , due to any cause whatsoe  ver, including
negligence, breach of contract, or breach of any st atutory or other duty of care, including the duty o f care owed
under the Occupiers' Liability Act, R.S.0. 1990, c. 0.2 on part of the releases to safeguard and prote  ct me from the
risks, dangers and hazards referred to above.

To Hold harmless and indemnify the RELEASEES fro m any and all liability for any property damage or personal injury
to any third party resulting from my participation in the (Name of Event /Activity/Date/Location)

That this Agreement shall be effective and bindi  ng upon my heirs, next of kin, executors, administr ators, assigns and
representatives in the event of my death or incapac ity.

This agreement and any rights, duties and obliga  tions as between the parties to this agreement shal | be governed by
and interpreted solely in accordance with the laws of the Province of Ontario and no other jurisdictio n.

| confirm that | have read and understood the agree  ment prior to signing it, and am aware that by sign ing this agreement | am
waiving certain legal rights which | or my heir, ne  xt of kin, executors, administrators, assigns and r epresentatives may have
against the releasees.

Print Name Signature

Date

Witness
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APPENDIX 5:
Trip/Outings Waliver

Acknowledgement of outing member responsibility, ex press assumption of risk, and release of liability.

Trip Name:

Trip Date(s):

| understand that during my participation in the above outing, | may be exposed to a variety of hazards and risks, foreseen or
unforeseen, involved in the activities of the outing. The risks include, but are not limited to , the dangers of serious personal injury to
my person or property, or my death (Oinjuries and amagesO) from exposure to the hazards of travel irthe areas of the outing we will
visit. | know injuries and damages can occur by natural causes or activities of other persons, animals, trip members, trip leaders and
assistants or third parties, and such injuries and damages can occur as a result of negligence or because of other reasons.

| understand risks of such injury and damages are involved in adventure travel outings and | appreciate | may have to exercise extra
care for my own person as well as for others around me in the face of such hazards. | further understand that on group outings there
may not be rescue or medical facilities or expertise that may be necessary to deal with the injuries and damages to which | may be
exposed.

In consideration for my acceptance as a member on this outing, and the services and amenities to be provided by the group in
connection with the outing:

¥ | hereby waive, release, and discharge all claims for any such injuries and damages against the group and its officers,
directors, employees, agents, and leaders, even though such injuries and damages may result from the negligence of the
group and/or its officers, directors, employees, agents, and leaders;

¥ | understand this assumption of risk and release is binding upon my heirs, executors, and administrators and assigns, and
includes any minors accompanying me on the outing;

¥ | confirm | have read the outing rules and conditions applicable to the outing and will pay applicable costs and fees for the
outing;

¥ | confirm | have read this document in its entirety and | appreciate, understand, and freely and voluntarily assume all risks of
such injuries and damages and notwithstanding such risks, | agree to participate in the outing.

NAME (please print):

SIGNED: DATE:

If you are accompanied by a minor, the minorOs pare  nt or legal guardian must sign this release on beha  If of the minor.

NAME OF MINOR (please print):

AGE:

SIGNATURE OF

PARENT/GUARDIAN: DATE:
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APPENDIX 6:

Medical Treatment Authorization and Consent Form

Please complete and return this form to your trip leader.

This form is designed for those situations where minors on a group activity are unaccompanied by either parents or legal guardians.
This OMedical Treatment Authorization and Consent BrmO gives authority to a designated adult (i.e. tle trip leader), to arrange for
medical care for a minor in the event of an emergency. This is extremely important in that medical care cannot be provided to a minor
without the approval by the parents or legal guardians, unless there is written consent authorizing an agent to give approval.

Minor®s Full Name:

Minor®s Address:

MinorOs Age:

The undersigned do hereby authorize (trip leaderOs name) or such abstitute as he/she
may designate as agent for the Undersigned to consent to an x-ray, anesthetic, medical, dental, or surgical diagnosis or treatment and
hospital care for the above named minor which is deemed advisable by and to be rendered under the general or special supervision of
any physician and/or surgeon, licensed under the Provision of Medicine Practice Act or of any dentist licensed under the Dental
Practice Act, whether such diagnosis or treatment is rendered at the office of said physician or dentist, at a hospital, or elsewhere.

Name of Parent/Guardian (please print):

Address of Parent/Guardian:

Home Telephone: Business Telephone:
Parent/Guardian Signature: Date:
Witness:

Insurer: Policy No.

Family Physician: Phone:

Address (in full):
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Accident/lliness Report Form

1. Person making report: Date:

Address: Phone:
2. Date of Accident: Time:

3. Location of Accident: Weather conditions:

4. Factual Description of Accident (state no opinions respecting cause):

5. Identity of ill or injured person:

Association member: ' YES I NO
Age: Sex: Height: Weight:
Address: Phone:

6. Description of injury/iliness:

First Aid given? 'YES | NO

If yes, provide description:

By whom:

7. Copy of this report sent to appropriate outing committee overseer.
Please check and provide information:

! Outing Chair ! Group Chair ! Leadership Training Chair ! Safety Chair

Name & Address:

Complete the following when rescue help and evacuation is needed, otherwise skip to 12 and complete.
8. Does injury or illness require immediate evacuation? 'YES | NO
Manpower and equipment available with injured party? I'YES | NO

9. Exact place rescue party to meet?
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10. Notify family? IYES ! NO

Name: Relation:

Address: Phone:

11. Agency contacted for rescue:

Call back phone numbers:

Person making rescue request:

Date request is made: Time:

Submit to Association with privileged information attached.
12. Witness(es) to accident and rescue

Name Address Phone

13. Full description of accident and rescue including discussion of preceding events and conditions

14. LeaderOs evaluation. Give your opinion of thecause of the accident. Be specific. Show sources
of information and whether accident could have been prevented

15. |, personally, have supplied the confidential information requested above for the associationOsdgal committee.

Name (please print):

Signature: Date:
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